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ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
SALLY J. COOLEY
Deputy State Appellate Public Defender
I.S.B. #7353
322 E. Front Street, Suite 570
Boise, Idaho 83702
Phone: (208) 334-2712
Fax: (208) 334-2985
IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
)
JAMES DOUGLAS KELLY,
)
)
Defendant-Appellant.
)
________________________________)

NO. 44195
KOOTENAI COUNTY
NO. CR 2004-10433
APPELLANT'S
REPLY BRIEF

STATEMENT OF THE CASE
Nature of the Case
James Douglas Kelly appeals from the district court’s order revoking his
probation. On appeal, Mr. Kelly contends that the district court abused its discretion in
revoking his probation after he had served over five years in custody.
This Reply Brief is necessary to address the State’s erroneous claim that
Mr. Kelly invited the error by asking the district court to execute his sentence.

Statement of the Facts and Course of Proceedings
The Statement of Facts were previously articulated in Mr. Kelly’s Appellant’s
Brief. They are incorporated herein by reference.
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SSUE
Did the district court abuse its discretion when it revoked Mr. Kelly’s probation and
executed the underlying sentence of 15 years, with 5 years fixed?

ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Kelly’s Probation And
Executed His Underlying Sentence Of 15 Years, With 5 Years Fixed
In arguing that Mr. Kelly invited the error, the State claims that “Kelly told the
court that he did not “want to do a rider” and indicated that he would rather have his
sentence imposed” (Respondent’s Brief, p.3); however, this is not accurate. Mr. Kelly
repeatedly asked the district court to commute his sentence and close the case.
(Tr., p.139, Ls.6-9, p.147, Ls.23-24, p.149, Ls.6-8.) The district court then made several
statements relating that it was not interested in commuting Mr. Kelly’s sentence
(Tr., p.150, L.5 – p.151, L.12), but Mr. Kelly did not appear to understand that the district
court was asking him to choose either a rider or execution of the full sentence without
reduction and had to confer with his lawyer (Tr., p.151. L.14 – p.152, L.3).

When

Mr. Kelly did answer, he did not say he wanted the full sentence ordered into execution,
but instead said, “I don’t want to do a rider.” (Tr., p.152, L.4.) Thus he did not “invite”
the error where he did not ask for the execution of the sentence.
Furthermore, probation may not be revoked arbitrarily.

State v. Adams, 115

Idaho 1053, 1055 (Ct. App. 1989). The district court must decide whether probation is
achieving the goal of rehabilitation and whether probation is consistent with the
protection of society. State v. Leach, 135 Idaho 525, 529 (Ct. App. 2001). Idaho Code
Section 20-222 states, in pertinent part, “In making a determination to continue or
revoke probation and suspension of sentence, the court shall consider the defendant's
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risks and needs and options for treatment in the community.” I.C. § 20-222(2). If a
knowing and intentional probation violation has been proved, a district court’s decision
to revoke probation will be reviewed for an abuse of discretion. I.C. § 20-222; Leach,
135 Idaho at 529.
In reviewing a district court’s discretionary decision, appellate courts conduct an
inquiry to determine whether the lower court correctly perceived the issue as one of
discretion, acted within the boundaries of such discretion and consistently with any
applicable legal standards, and reached its decision by an exercise of reason. State v.
Hedger, 115 Idaho 598, 600 (1989).
Here, the district court did not act consistently with the applicable legal standards
or reach its decision by an exercise of reason. At his disposition hearing, Mr. Kelly had
served approximately seven years of his fifteen-year sentence. (R., pp.406-407.) The
district court failed to realize that, with the additional credit he was requesting, Mr. Kelly
had completed his five-year fixed time. Mr. Kelly was only on unsupervised probation in
Idaho.

(Tr., p.139, Ls.3-6.)

However, he was on supervised felony probation in

Washington State. (Tr., p.137, Ls.4-25, p.139, Ls.3-13.) As Mr. Kelly set forth in his
Appellant’s Brief, requiring him to serve a lengthy prison sentence in Idaho for a crime
that he committed eleven years ago does not further Mr. Kelly’s rehabilitation, when the
court could commute the Idaho sentence and send him back to Washington to continue
his rehabilitation. Taking Mr. Kelly out of society was not reasonably necessary in order
to accomplish the goals of sentencing, where he was going to be supervised in
Washington State and was thus not at risk of committing a new crime, and where he
had available options for treatment in the community there.
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CONCLUSION
Mr. Kelly respectfully requests that his case be remanded to the district court with
an instruction that the district court retain jurisdiction over him, as it initially saw fit to do,
or, in the alternative, for a new probation disposition hearing in which his sentence is
commuted, as his counsel initially requested.
DATED this 30th day of January, 2017.

__________/s/_______________
SALLY J. COOLEY
Deputy State Appellate Public Defender
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